
No. 6379

Oltrrutt OInurt of App^ala

For tl|e Ntnlli Cdtrrutt

LULU VANCE BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

WtmBtvlpi af ISittBth.

Upon Petition to Review an Order of the United States

Board of Tax Appeals.

FILED
FEB 2 5 1931

I
PAUL P. O'BRIEN.

CLtE.RK

Filmer Bros. Co. Print, 330 Jackson St., S. F., Cal.





No. 6379

(Utrrutt Ql0wrt nf Appeals

3For tlif Nintli (Etrruit

LULU VANCE BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

^vmjstvipt of ^tmvtL

Upon Petition to Review an Order of the United States

Board of Tax Appeals.

Filmer Bros. Co. Print, 330 Jackson St., S. F., Cal.





INDEX TO THE PRINTED TRANSCRIPT OP
RECORD.

[C51erk's Note: When deemed likely to be of an Important nature,

errors or doubtful matters appearing in the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text is indicated by

printing in italic the two words between which the omission seems to

occur.]

Page

Amended Answer 28

Amendment to Petition 23

Answer 20

Answer to Amended Petition 26

Decision 43

Docket Entries 1

EXHIBITS:
Exliibit "A"—Letter Dated January 14,

1927, D. T. Blair to Lulu Vance Baum-
gartner 13

Findings of Fact and Opinion 36

Motion of Petitioner that Division Decision

Rendered Herein December 11, 1930, be

Reviewed by the Entire Board 44

Notice of Appeal 56

Order 46

Petition 3

Petition for the Review of Decision of the

United States Board of Tax Appeals 47

Praecipe for Transcript of Record on Appeal . . 57

Second Amendment to Petition 30

Stipulation as to the Facts 32





[1*] DOCKET No. 24,828.

LULU VANCE BAUMaARTNER, Transferee.

ESTATE OF A. C. BAUMOARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

APPEARANCES.

For Taxpayer: WALTER C. FOX, Jr., Esq.

For Commissioner : J. E. MATHER, Esq.

F. B. HORNER, Esq.

DOCKET ENTRIES.

1927.

Mar. 1—Petition received and filed. Taxpayer

notified.

Mar. 2—Copy of petition served on General Coun-

sel.

Apr. 26—Answer filed by General Counsel.

Apr. 28—Copy of answer served on taxpayer

—

General Calendar.

Aug. 9—Motion to amend petition, embodying

amendment, filed by taxpayer.

Aug. 12—Copy of motion and amended petition

served on General Counsel.

Aug. 10—Granted—both sides notified.

*Page-number appearing at the top of page of original certified
Transcript of Record.
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Aug. 22—Amendment to petition filed by taxpayer

—copy served on General Counsel.

8/23/27.

Aug. 23—^Answer to amended petition filed by Gen-

eral Counsel. Copy served 8/25/27.

1930.

Mar. 15—Hearing set May 26, 1930, San Francisco,

Calif.

Mar. 27—Motion for leave to file amended answer

filed by General Counsel. Amended
answer tendered.

Mar. 28—Motion granted.

May 23—Hearing held at San Francisco, before

H. F. Seawell, Division 4, on merits.

Briefs due Sept. 15, 1930. Second

amended petition filed.

June 7—Copy of second amendment to petition

served on General Counsel.

July 11—Transcript of hearing of May 23, 1930

filed.

Aug. 12—Brief filed by taxpayer.

Sept. 12—Motion for extension to 10/15/30 to file

brief tiled by General Counsel. 9/15/30

granted.

Oct. 13—Brief filed by General Counsel.

Dec. 11—Findings of fact and opinion rendered

—

H. F. Seawell, Division 4. Judgment
will be entered for respondent.

Dec. 13—Decision entered—H. F. Seawell, Divi-

sion 4.

Dec. 19—Motion that decision of 12/13/30 be re-

viewed by entire Board filed by tax-

payer.
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[2] 1930.

Dec. 22—l*oints and authorities in support of mo-

tion filed by taxpayer.

Dec. 23—Motion of 12/19/30 denied.

1931.

Jan. 10—Supersedeas bond in the amount of $10,-

594.76 approved and ordered filed.

Jan. 12—J^etition for review by U. S. Circuit Court

of Appeals (9) with assignments of

error filed by taxpayer.

Jan. 12—Praecipe filed.

Jan. 12—Proof of service of petition and praecipe

filed.

Now, Feb. 12, 1931, the foregoing Docket Entries

certified from the record as a true copy.

[Seal] B. D. GA^IBLE,
Clerk, U. S. Board of Tax Appeals.

[3] Filed March ], 1927. U. S. Board of Tax

Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above-named petitioner hereby petitions for

a redetermination of the deficiency set forth by
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the Commissioner of Internal Revenue in his notice

of deficiency "MT-ET-Cl-1427-ATC" dated Janu-

ary 14, 1927, and as the basis of her proceeding,

alleges as follows:

1. That petitioner, an individual, is the widow

of A. C. Baumgartner, the decedent, and resides at

280 Lennox Avenue, in the City of Oakland, County

of Alameda, State of California.

2. That the subject matter of this appeal is an

alleged deficiency in estate taxes under the Revenue

Act of 1918, paid by the Estate of A. C. Baum-

gartner, deceased, which alleged deficiency the said

Commissioner of Internal Revenue now proposes to

assess against petitioner, as transferee of propert}^

of said estate, and by virtue of the provisions of

the Revenue Act of 1924 and the Revenue Act of

1926, and particularly Section 318 thereof, the

tJnited States Board of Tax Appeals has and is

vested [4] with jurisdiction to hear and deter-

mine this appeal from said proposed assessment of

such deficienc}^ against this petitioner.

3. That a copy of the aforesaid letter of said

Commissioner of Internal Revenue, proposing for

assessment against petitioner the sum of $5,297.38,

plus any interest that may be due, as alleged trans-

feree of prox3erty of said decedent, is attached

hereto as Exhibit "A," and by this reference made

a part hereof.

4. That the amount of the deficiency, and the

amount of said proposed assessment, is $5,297.38,

plus any interest that may be due, and the whole

thereof, is in controversy. That said deficiency,
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and said proposed assessment, in the sum of

$5,297.38, is estate tax under the Revenue Act of

1918, alh'ged by said Commissioner to be chargeable

against and/or collectible from petitioner, as trans-

feree of propert.y of said decedent, and said Com-
missioner claims the right to assess said tax against

petitionc^r under the provisions of the Revenue Act

of 1926, and particularly Section 316 thereof.

5. That petitioner alleges that said proposed as-

sessment is erroneous in the following respects, and

against said proposed assessment of said deficiency

makes the following assignments of error:

I. Said Commissioner erred, in that he construed

Section 316 of the Revenue Act of 1926 as retro-

active, and as authority for said proposed assess-

ment against petitioner, as transferee, and said

section is not retroactive and is not authority for

the assessment of said estate tax against said peti-

tioner.

II. Said Commissioner erred in making said

proposed assessment against petitioner, as trans-

feree, in that any liability [5] of p)etitioner for

estate tax under the revenue laws of the United

States, and particularly the Revenue Act of 1918,

in connection with, or as transferee of property of,

said estate, must be predicated upon a valid lien

based upon a valid and outstanding assessment

against said estate, and no such lien or assessment

exists.

III. Said Commissioner erred in making said

proposed assessment against petitioner, as such

transferee, in that said proposed assessment is
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barred by the Statute of Limitations contained in

Section 1109 of the Revenue Act of 1926.

IV. Said Commissioner erred in making said

proposed assessment against petitioner, as trans-

feree, in that the assessment and/or collection of

estate tax under the Revenue Act of 1918, in so far

as any such assessment or collection affects or in-

volves said estate, said executrix or petitioner, as

such transferee, or otherwise, is barred by the stat-

utes of limitations in the revenue lavs^s of the United

States, and particularly the Revenue Act of 1918,

the Revenue Act of 1921, the Revenue Act of 1924,

and the Revenue Act of 1926.

V. Said Commissioner erred in making said pro-

posed assessment against petitioner, as such trans-

feree, in that heretofore an assessment identical

with the said proposed assessment, and based upon

identical facts, was made by said Commissioner

against said Estate, and thereafter, and on Febru-

ary 18, 1925, duly abated, rescinded and cancelled

by said Commissioner, and said action of said Com-

missioner constitutes a final determination by said

Commissioner that neither said estate nor said

petitioner is liable for additional estate tax under

the Revenue Act of 1918 or any revenue law of the

United States based in any way upon the inclusion

for estate tax purposes of the community property

of petitioner as a part of said estate.

VI. Said Commissioner erred in making said

proposed assessment against petitioner, as such

transferee, in that heretofore, and on February 18,

1925, said Commissioner allowed a claim in abate-

ment filed by said estate against an assessment
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identical in every way with said ijrojjosed assess-

ment of a deficiency based upon the inclusion as a

l)art of the estate of said decedent of community

property of petitioner as surviving wife of said

decedent, and the allowance of said claim in abate-

ment constituted a final determination by said Com-

missioner that said community property of peti-

tioner as aforesaid is not a pai't of the gross estate

of said decedent, and constitutes a fuial determina-

tion that neither said estate, nor petitioner, as

such transferee, or otherwise, is liable for estate

tax based upon the inclusion in the gross estate of

said decedent, or otherwise, of said community

property of petitioner as aforesaid.

[6] VII. Said Commissioner erred in holding

that the community property of petitioner, as sur-

viving wife of decedent, to wit, community prop-

erty of the value of $162,888.39, as found by said

Commissioner, is a part of the gross estate of said

A. C. Baumgartner, deceased, or is gross estate of

said decedent within the meaning of Section 402

of the Revenue Act of 1918.

VIII. Said Commissioner erred in holding that

the community property of petitioner as surviv-

ing wife of said decedent is subject to or liable for

estate tax under the revenue laws of the United

States, and in particular the Revenue Act of 1918,

as a part of the estate of said A. C. Baumgartner,

deceased, or otherwise.

IX. Said Commissioner erred in holding that

petitioner, as transferee of property of said de-

cedent, is subject to or liable for estate tax under
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the revenue laws of the United States, and particu-

larly the Revenue Act of 1918.

X. Said Commissioner erred in holding that the

community property of petitioner as surviving

wife of said decedent is property subject to distribu-

tion or was distributed as a part of the estate of said

decedent, or property received by the petitioner as

dower or courtesy, or by virtue of a statute creating

an estate in lieu of dower or courtesy, in that the

community property of the marital community of

said decedent and petitioner was, during the lifetime

of said decedent, held and owned by decedent and

petitioner as tenants in common and the death of

said decedent merely terminated the right of said

decedent to manage or control the said community

property of said petitioner.

XI. The Commissioner erred in making said

proposed assessment against petitioner, as such

transferee, in that the said proposed assessment is

based upon the erroneous conclusion that petitioner

was the sole transferee of property of said estate.

6. That petitioner relies upon the following

facts in support of her assignments of error herein-

above set forth:

I. That on the 15th day of October, 1895, A. C.

Baumgartner, decedent, and petitioner intermar-

ried and became husband and wife, and continu-

ously after said date and until the death of said

decedent lived together as husband and wife.

II. That during the period said decedent and

petitioner were husband and wife and living to-

gether as such, the property denominated as "gross
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estate" in said Exhibit "A" was owned by said

decedent and petitioner, and was acfjiiired during

said period by decedent and petitioner otherwise

than by gift, bequest, devise or descent, and each

and every part and parcel thereof was community

property under the laws of the State of California,

and property of the marital community [7] of

said decedent and petitioner.

III. That the decedent died on the 1st day of

August, 1921, and his last will and testament was

duly probated in the Superior Court of the State

of California in and for the County of Alameda,

and petitioner was, by order of said Court duly

given and made, appointed executrix of said last

will and testament. That thereafter petitioner, as

such executrix, and on April 20, 1922, tiled with the

Collector of Internal Revenue at San Francisco,

California, a ''return for Federal Estate Tax,"

prepared in accordance with the provisions of the

Revenue Act of 1918, and in said return all of

the property referred to in said Exhibit "A" was

duly listed, and in said return said executrix re-

ported that one-half of all of the property de-

scribed therein was community property of peti-

tioner, exempt from estate tax under the Reve-

nue Act of 1918, and that the net estate of decedent

subject to estate tax was $112,888.38. That on the

16th day of November, 1922, petitioner, as such

executrix, duly paid to said collector estate tax

upon said estate in the sum of $1,757.77, computed

on the basis of said net estate as so reported.

IV. That thereafter, and on March 12, 1923,
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said Commissioner notified said executrix in writ-

ing that a redetermination of tax due from said

estate had been made by him and that the net

estate had been determined by him to have a value

of $294,179.35, inclusive of all of said community

property, and that an additional tax in the simi of

$5,509.40 was by him assessed against and due from

said estate. That of said additional tax of $5,-

509.40 so assessed, the sum of $194.02 was assessed

by said Commissioner by reason of his increase in

appraised value of said estate, and the balance, or

$5,315.38, was assessed by reason of the inclusion

as a part of the net estate of said decedent of said

community property of petitioner.

V. That petitioner, as such executrix, paid said

sum of $194.02, based upon an increase in said ap-

praised value, but, in behalf of said estate, filed a

claim in abatement against said assessment in the

sum of $5,315.38, upon the ground that under the

laws of the State of California the said community

property of petitioner was not subject to estate

tax under the Revenue Act of 1918 or any revenue

laws of the United States.

VI. That thereafter the Commissioner of In-

ternal Revenue acted upon said claim in abatement

and on the 18th day of February, 1925, allowed said

claim and cancelled and annulled said assessment

against said Estate in the said sum of $5,315.38,

predicated upon the inclusion as a part of said

Estate of said community property of petitioner

as aforesaid; and held, rule and decided that said

community property of petitioner was not sub-
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ject to estate tax under tlie Revenue [8] Act of

.1918 as a part of the estate of said decedent; and

there are not now outstanding any assessment or

assessments of internal revenue tax of any kind

or character against said Estate, except as proposed

in said Exhibit ''A."

VII. Tliat all of the facts essential to a full,

fair and final determination of the estate tax lia-

bility under the Revenue Act of 1918 of said estate,

said executrix, and petitioner, and each of them,

were before said Commissioner prior to and at the

time he acted upon and allowed said claim in abate-

ment, and no facts exist or existed that are mate-

rial to such final determination that were not be-

fore said Commissioner when he acted upon and

allowed said claim in abatement.

VIII. That until the receipt by petitioner of

said Exhibit "A," she had no notice that said Com-

missioner intended to change or disregard his prior

ruling upon said claim in abatement, or that he in-

tended to assess or attempt to assess estate tax

against petitioner based upon the inclusion of said

community i3rox:>erty of i^etitioner as a part of

said estate subject to said estate tax, as transferee

of said property, or otherwise.

IX. That said decedent left no separate prop-

erty or any property, except the aforesaid com-

munity property, and said Commissioner has never

made any assessment or assessments of estate tax

under the revenue laws of the United States against

said estate or petitioner, except as herebefore set

forth.
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X. That petitioner is not the sole legatee and/or

devisee under the will of said decedent, in that

James Vance Baumgartner received a legacy under

said will in the sum of $5,000; that, notwithstand-

ing, said Commissioner proposes to assess the

entire alleged deficiency against petitioner, as

transferee.

XI. That all other matters of fact essential to a

full determination of this appeal are now of record

in the matter of the estate tax of the Estate of A. C
Bamngartner, deceased.

WHEREFORE, petitioner prays:

(1) That this Board may hear this proceeding

in San Francisco, California;

(2) And after such hearing make its order,

judgment, decree, decision and award

—

(a) That petitioner is not liable to the

United States of America for any estate tax

under the Revenue [9] Act of 1918, as trans-

feree of property of A. C. Baumgartner, dece-

dent, or otherwise; and

(b) Cancelling and annulling said proposed

assessment of said deficiency as set forth in

said Exhibit "A"; and

(3) For such other and further relief from said

proposed assessment and from said deficiency as to

this Board may seem meet and proper in the prem-

ises, and for general relief.

WALTER C. FOX, Jr.,

(WALTER C. FOX. Jr.),

Counsel for Petitioner,

1232 Merchants Exchange Building,

San FranciscOj California.



Commission rr of Tnternal Revenue.

State of California,

County of Alameda,—ss.

Lulu Vance Baumgartner, being duly sworn,

says: That she is the petitioner above named; that

she has read the foregoing petition, or had the same

read to her, and is familiar with the statements

contained therein, and that the facts stated are

true, except those facts stated to be upon informa-

tion and belief, and those facts she believes to be

true.

LULU VANCE BAUMGARTNER.

Subscribed and sworn to before me this 23d day

of February, 1927.

(Seal] MAE E. BAUDIN,
Notary Public in and for the County of Alameda,

State of California.

[10] EXHIBIT ''A."

TREASURY DEPARTMENT,
Washington.

Jan. 14, 1927.

Office of

Commissioner of Internal Revenue.

Address reply to Commissioner of

Internal Revenue and refer to

MT-ET-Cl-1427-ATC.

District of 1st California.

Estate of A. C. Baumgartner.

Date of Death, August 1, 1921.

Deficiency Tax, $5,297.38.
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Lulu Vance Baumgartner, Transferree,

Estate of A. C. Baumgartner,

280 Lenox Avenue,

Oakland, California.

Madam

:

As provided by Section 316 of the Revenue Act

of 1926, there is proposed for assessment against

you the sum of $5,297.38, constituting your liability

as transferee of property of the decedent, A. C.

Baumgartner, who died August 1, 1921, a resident

of Oakland, California, representing unpaid Fed-

eral estate tax on the transfer of the net estate of

the decedent named, plus any interest that may be

due. The basis of computation of the amount of

tax due is fully explained in the attached statement,

consisting of four pages.

In accordance with the provisions of Title III

of the Eevenue Act of 1926, you are allowed 60

days from the date of the mailing of this letter (not

counting Sunday as the sixtieth day) within which

to file a petition with the United States Board of

Tax Appeals for a redetermination of the deficiency.

Any such petition must be addressed to the United

States Board of Tax Appeals, Earle Building,

Washington, D. C, and must be mailed in time to

reach the said Board within the 60-day period pre-

scribed.

Where a transferee has been given an opportunity

to file a petition with the United States Board of

Tax Appeals and has not done so within the 60 days
prescribed, and an assessment has been made, or
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where a transferee has filed a petition and an as-

sessment in accordance with the decision, which has

become final, has been made, the unpaid amount of

such assessment must be paid upon notice and de-

mand from the Collector of Internal Revenue. No

[11] MT-ET-Cl-1427-ATC.

District of 1st California.

Estate of A. C. Baumgartner.

Claim for abatement can be entertained.

If you acquiesce in this determination and do not

desire to file a iietition with the United States

Board of Tax Appeals, you are requested to exe-

cute the enclosed Form 890, waiving (1) your right

to file a petition with the United States Board of

Tax Api)eals and (2) the restrictions on the assess-

ment and collection of such deficiency, and forward

it to the Commissioner of Internal Revenue, Wash-
ington, D. C, for the attention of the Estate Tax
Division, Miscellaneous Tax Unit. In the event

that you acquiesce in only a part of the determina-

tion, the enclosed form of waiver should be exe-

cuted with respect to the amount of the deficiency

to which you agree.

Respectfully,

D. T. BLAIR,
Commissioner.

Enclosures

:

Statement.

Waiver—Form 890.

aho.
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[12] MT-ET-Cl-1427-ACT.

District of 1st California.

Estate of A. C. Baumgartner.

Reference is made to Bureau letter of March 12,

1923, setting forth the specific adjustments made

upon a review and audit of the estate tax return

filed for the above named estate. Subsequently, by

Bureau letter of February 18, 1925, a portion of the

tax, amounting to $5,297.38, was abated, the abate-

ment being based on the exclusion from the gross

estate of the widow's interest in community prop-

erty.

In view of the decision of the Supreme Court of

the United States in the case of United States vs.

Robbins, 26^ U. S. 315, decided January 4, 1926,

and an opinion of the Attorney General of the

United States, issued under date of June 24, 1926

(Treasury Decision 3891), it now appears that the

abatement was erroneous. Therefore, the tax due

from this estate is redetermined by including the

entire value of the community property as a part

of the gross estate of this decedent.

The changes indicated below show the specific

adjustments as determined by this Bureau in ac-

cordance with the Estate Tax Law:

GROSS ESTATE. Returned. Determined.

Real Estate.

Item 2 .$12,950.00 $18,900.00

Item 3 4,200.00 4,688.00

Item 4 2,000.00 2,800.00

Stocks and Bonds.
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Returned Detennined

$3,000 U. S. First Liberty

Loan 2,628.67 2,637.00

$5,000 U. S. Second Liberty

Loan 4,375.00 4,381.50

$4,000 U. S. Third Liberty

Loan 3,670.00 3,672.00

[13]

MT-ET~C1-1427-ATC.
District of 1st California.

Estate of A. C. Baimigartner.

Stocks and Bonds.

(Continued) Returned. Determined.

$5,000 U. S. Fourth Liberty

Loan $ 4,381.25 $ 4,387.50

$500 U. S. Fourth Liberty

Loan 438.12 438.75

$7,000 U. S. Victory Loan . . . 6,895 . 00 6,904 . 10

$500 U. S. Victory Loan. ... 492.50 493.15

Accrued income on $2,000

Mt. Diablo Country

Club 25.00

250 shares, American Can

•Company, common .... 6,592 . 50 6,718 . 75

50Vrj shares. Granite Water

Company 10 . 00

15 shares, Berkeley Bank of

Savings & Trust Com-

pany 3,300.00 3,375.00

100 shares. Western Pipe &

Steel Company, p r e-

ferred 8,500.00 10,000.00
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Returned Determined

$100 interest in Olcott Syn-

dicate 63.09

10 shares, Western Pipe &
Steel Company, c o m-

mon 1,000.00 3,250.00

20 shares, First National

Bank of Oakland 3,500.00 4,000.00

50 shares, Byron Springs

Hotel Company, pre-

ferred 4,500.00 5,000.00

2,400 shares. Eureka Holly

Mining Company 1,200.00 1,224.00

[14] MT-ET-Cl-1427-ATC.
District of 1st California.

Estate of A. C. Baumgartner.

Stocks and Bonds

(Continued) Returned. Determined.

2,500 shares. Eagle Creek

Oil Company $ $ 2,500.00

132 shares, Selama Dindings

Plantation Ltd 924.00 1,320.00

Mortgages, Notes, Cash,

and Insurance.

1250 note, Mt. Diablo

Country Club 100.00 220.00

DEDUCTIONS. Determined. Returned

Executrix' commission $ $ 3,068.86

Miscellaneous administration

expenses 163.08 156.00

One-half community inter-

est deducted in the re-

turn 162,886.39



Commissioner of Internal Revenue. 19

Difference between net es-

tate returned and deter-

mined to balance .... 181,290.97

No deduction is made of the amount claimed for

executrix' commission as it appears upon investiga-

tion this amount had not been allowed by the court

or paid.

Miscellaneous administration expenses are de-

ducted in the amount found to be correct including

$7.08 real estate taxes for 1921.

The entire community interest is included in the

gross estate subject, however, to the estate's right

to make claim for refund of the excess tax paid in

the event that the litigation now^ pending before the

Supreme Court of the State of California is de-

cided in favor of the contention that the widow

takes by vested right instead of by inheritance.

[15] MT-ET-Cl-1427-ATC.

District of 1st California.

Estate of A. C. Baumgartner.

This letter shows the Bureau's determination of

the estate tax liability of this estate, and assessment

will at once be made on this basis. All questions

relating to the discharge of this tax should be taken

up direct with the collector and not with this office.

The gross estate is now determined to be $364,-

168.19 ; the deductions $69,988.84, and the net estate

$294,179.35, the tax upon the transfer of which is

$7,267.17.

The following is a statement of the tax liabilit}^

as now determined:
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Correct amount of tax $7,267 . 17

Tax shown on return $1,757 . 77

Assessed 5,509 . 40

Total $7,267.17

Abated 5,297.38

Tax discharged 1,969 . 79

Deficiency Tax $5,297.38

Now, Feb. 12, 1931, the foregoing petition certi-

fied from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[16] Filed Apr. 26, 1927. United States Board

of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Oakland, (Cali-

fornia, Transferee, ESTATE OF A. C.

BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ANSWER.

The Commissioner of Internal Revenue by his at-

torney, A. J. Gregg, General Counsel, Bureau of In-
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ternal Revenue, for answer to the petition of tlio

above-named taxpayer admits and denies as follows

:

1. Admits the allegations set forth in the para-

graph of the petition numbered 1.

2f. Admits the allegations set forth in the x^ara-

graph of the petition numbered 2.

3. Admits the allegations set forth in the para-

graph of the petition numbered 3.

4. Admits the allegations set forth in the para-

graph of the petition numbered 4.

5. Denies that the determination of the deficiency

tax is based upon errors as alleged in the paragraph

of the petition numbered 5.

6. (I), (II), (III), (IV). Admits the allega-

tions set forth in sub-paragraphs (I), (II), (III)

and (IV) of the paragraph of the petition num-

bered 6.

[17] 6(V). Admits the allegations contained

in subparagraph (V) of the paragraph of the peti-

tion numbered 6, except so much as alleges that the

petitioner filed a claim in abatement for the sum of

$5,315.38, and specifically denies the said allegation.

6 (VI). Admits that the Commissioner of Inter-

nal Revenue on the 18th day of February, 1925,

abated a certain portion of the tax assessed against

this estate, but denies that the amount abated was

$5,315.38 as alleged in subparagraph (VI) of the

paragraph of the petition numbered 6.

6(VII), (VIII), (IX), (X), and (XI). Admits

the allegations set forth in subparagraphs (VII),

(VIII), (IX), (X), and (XI) of the paragraph of

the petition numbered 6.
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7. Denies each and every allegation contained in

the petition not hereinbefore specifically admitted or

denied.

WHEREFORE, it is respectfully prayed that

the determination of the Commissioner be approved.

A. W. GREGG,
General Counsel,

Attorney for the Commissioner of Internal Revenue.

Of Counsel:

J. F. GREENEY,
Special Attorney,

Bureau of Internal Revenue.

Now, Feb. 12, 1931, the foregoing Answer certi-

fied from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[18] Filed Aug. 22, 1927. U. S. Board of Tax

Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.
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AMENDMENT TO PETITION.

The above-named petitioner hereby amends her

petition on file herein in the followini^ particulars,

viz.:

(1) Said petitioner amends Subdivision V of

paragraph 6 of her said petition to read as follows

:

''V. That petitioner, as such executrix,

paid said sum of $194.02, but in behalf of said

estate filed a claim in abatement against said

assessment in the sum of $5325.38 upon the

ground that under the laws of the State of Cali-

fornia the said community property of peti-

tioner was not subject to estate tax under the

Revenue Act of 1918 or under any Revenue

Laws of the United States."

(2) Said petitioner amends Subdivision VI of

paragraph 6' of her said petition to read as follows

:

"VI. That thereafter the Commissioner of

Internal Revenue acted upon said claim in

abatement and on the 18th day of February,

1925, allowed said claim and cancelled and an-

nulled said assessment against said estate in so

far as the same was predicated on the inclusion

as a part of said estate of said community prop-

erty of petitioner as aforesaid, viz. : cancelled

and annulled said assessment in the sum of

$5,297.38 ; and held, ruled and decided that said

community property of petitioner was not sub-

ject to estate tax under the Revenue Act of 1918

as a part of the estate of said decedent. That
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thereafter and on March 30, 1925, said peti-

tionei* paid to the Collector of Internal Revenue

at San Francisco the balance of the estate tax

due from said estate as so determined by said

Commissioner of Internal Revenue, [19]

viz. : the sum of $18, and there are not now out-

standing any assessment or assessments of inter-

nal revenue tax of any kind or character

against said estate except as proposed in said

Exhibit 'A."^

WHEREFORE, petitioner prays:

(1) That this Board may hear this proceeding

in San Francisco, California;

(2) And after such hearing make its order,

judgment, decree, decision and award

—

(a) That petitioner is not liable to the

United States of America for any estate tax

under the Revenue Act of 1918, as transferee

of property of A. C. Baumgartner, decedent, or

otherwise; and

(b) Cancelling and annulling said proposed

assessment of said deficiency as set forth in said

"Exhibit A"; and

(3) For such other and further relief from

said proposed assessment and from said defi-

ciency as to this Board may seem meet and

proper in the premises, and for general relief.

WALTER C. FOX, Jr.,

(WALTER C. FOX, Jr.)

Counsel for Petitioner,

1232 Merchants Exchange Building, San Francisco,

California.
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[20] State of California,

(^ouiity of Alameda,—ss.

Lulii Vance Baumgartner, being duly sworn, says:

That she is the petitioner above named ; that she has

read the foregoing amendment to petition, or had

the same read to her, and is familiar with the state-

ments contained therein, and that the facts stated

are true, except those facts stated to be upon infor-

mation and belief, and those facts she believes to be

true.

LULU VANCE BAUMGARTNER.

Subscribed and sworn to ])efore me, this 8th day

of June, 1927.

[Seal] O. M. PACE,
Notary Public in and for the County of Alameda,

State of California.

Now, Feb. 12, 1931, the foregoing Amendment to

Petition certified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[21] Filed Aug. 23, 1927. United States Board

of Tax Appeals.
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United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER,
Oakland, Cal.,

Transferee,

ESTATE OF A. C. BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ANSWER TO AMENDED PETITION.

The Commissioner of Internal Revenue by his at-

torney, A. W. Gregg, General Counsel, Bureau of

Internal Revenue, for answer to the petition as

amended of the above-named taxpayer admits and

denies as follows:

1. Admits the allegations set forth in the para-

graph of the petition as amended numbered 1.

2. Admits the allegations set forth in the para-

graph of the petition as amended numbered 2.

3. Admits the allegations set forth in the para-

graph of the petition as amended numbered 3.

4. Admits the allegations set forth in the para-

graph of the petition as amended numbered 4.

5. Denies that the determination of the defici-

ency tax is based upon errors as alleged in the para-

graph of the petition as amended numbered 5.

[22] Estate of A. C. Baumgartner.



Commissioner of Internal Revenue. 27

6 (I), (II), (HI), (IV). Admits tlic allega-

tions set forth in subparagraphs (I), (II), (III)

and (IV) of the paragraph of the X)etition as

amended numbered 6.

6 (V). Admits the allegations set forth in sub-

paragraph (V) of the paragraph of the petition as

amended numbered 6.

6 (VI). Admits the allegations set forth in sub-

j)aragraph (VI) of the paragraph of the petition as

amended numbered 6.

6 (VII), (VIII), (IX), (X) and (XI). Admits

the allegations set forth in subparagraphs (VII),

(VIII), (IX), (X) and (XI) of the paragraph of

the petition as amended numbered 6.

7. Denies each and every allegation contained in

the petition as amended not hereinbefore specifically

admitted or denied.

WHEREFORE, it is respectfully prayed that the

determination of the Commissioner be approved.

A. W. GREGG,
General Counsel,

Attorney for Commissioner of Internal Revenue.

Of Counsel:

L. S. PENDLETON,
Special Attorney,

Bureau of Internal Revenue.

Now, Feb. 12, 1931, the foregoing Answer to

Amended Petition certified from the record as a

true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.
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[23] Tendered Mar. 27, 1930. United States

Board of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

AMENDED ANSWER.

Comes now the respondent by and through his at-

torney, C. M. Charest, General Counsel, Bureau of

Internal Revenue, and for amended answer to the

petition and amended petition filed herein admits,

denies and alleges:

1, 2, 3 and 4. Admits the allegations, matters and

things contained in paragraphs 1, 2, 3 and 4 of said

petitions and alleges that Exhibit "A" referred to

in paragraph 3 of said petition was mailed to peti-

tioner at the time it bears date.

5. Denies that the determination of the defi-

ciency tax is based upon errors as alleged in para-

graph 5 of said petition.

6. Admits the allegations, matters and things

contained in paragraph 6 of said petition.

Respondent further answering and by way of af-

firmative defense alleges

:

7. That the said A. C. Baumgartner otherwise
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and sometimes known as August Christoph Baum-
gartner died testate and that such proceedings [24]

were had in the Superior Court of California, Ala-

meda County; that all of his estate, real and per-

sonal, saving only a specific bequest of $5,000.00 to

his son was devised and bequeathed to petitioner

and that petitioner received in the final disposition

of said estate property and assets exceeding in value

the taxes involved in this proceeding with penalty

and interest as provided by law; and that although

said estate has been finally distributed and closed no

part of the taxes involved herein have been paid.

WHEREFORE, respondent respectfully prays

that the Commissioner's determination be in all

things approved.

(Signed) C. M. CHAREST.
C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

FRANK T. HORNER,
J. F. MATHER,

Special Attorneys,

Bureau of Internal Revenue.

NMP.
3/25/30.

Now, Feb. 12, 1931, the foregoing Amended An-

swer certified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.
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[25] Filed at Hearing May 23, 1930. U. S.

Board of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGAETNER, Transferee,

Petitioner,

vs.

COMMISSIONEE OF INTERNAL REVENUE,
Respondent.

SECOND AMENDMENT TO PETITION.

The above-named petitioner hereby amends her

petition on file herein in the following particulars,

namely

:

(1) Said petitioner amends paragraph 5 of her

said petition by adding thereto the following sub-

division :

''XII. The Commissioner erred in making

said proposed assessment against petitioner as

such transferee, in that the Revenue Act of

1926 and particularly Section 316 thereof, in so

far as it purports to make the petitioner, as

transferee of the property of the estate of the

decedent, liable for taxes due from said estate,

is contrary to the Constitution of the United

States and law, in that it deprives petitioner of

due process of law and equal protection of law,

contrary to the Fifth Amendment, vests in the

Commissioner of Internal Revenue and/or the

Board of Tax Appeals judicial power contrary
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to the provisions of Article III, deprives peti-

tioner of the ri^ht to a jury trial f*ontrar\' to

the provisions of the Seventh ^Vinendment, and

is retroactive and operates as a forfeiture of

property, contrary to the provisions of Section

9 of Article I of said Constitution.'*

WHEREFORE, petitioner prays:

(1) That this Board may he-ar this proceeding

in San Francisco, California.

(2) And after such hearing make its order,

judgment, [26] decree, decision and award

—

(a) That petitioner is not liable to the

United States of America for any estate tax

under the Revenue Act of 1918 or other Act, as

transferee of property of A. C. Baumgartner,

decedent, or otherwise ; and

(b) Cancelling and annulling said proposed

assessment of said deficiency as set forth in said

Exhibit ''A"; and

(3) For such other and further relief from said

proposed assessment and from said deficiency as to

this Board may seem meet and proper in the prem-

ises, and for general relief.

WALTER C. FOX, Jr.,

Counsel for Petitioner,

1232 Merchants Exchange Building, San Francisco,

California.

[27] State of Califoraia,

County of Alameda,—ss.

Lulu Yance Baumgartner, being first duly sworn,

deposes and says

:
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That she is the petitioner named in the within

second amendment to petition ; that she has read the

said second amendment to petition and that the same

is true of her knowledge, except as to the matters

therein stated upon information or belief, and as to

those matters that she believes it to be true.

LULU VANCE BAUMGARTNER.

Subscribed and sworn to before me this 13th day

of May, 1930.

[Notarial Seal] HELEN K. INGHAM,
Notary Public in and for the County of Alameda,

State of California.

Now, Feb. 12, 1931, the foregoing Second

Amended Petition certified from the record as a true

copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[28] United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STIPULATION AS TO THE FACTS.
(Excerpt from' Transcript, 5/23/30.)

Mr. FOX.—I would like to explain to the Court
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that j)racti('ally all oi* the facts in the case are ad-

mitted by the answer; there are only two or three

additional facts that are to be developed, and I will

state them, and ask Mr. Horner if he is satisfied

with the statement.

In accordance with the last will and testament of

Wm. C. Baumgartner, Deceased, there was, on the

27th day of December, 1922, distributed to Lulu

Vance Baumgartner, the wife of the decedent, all of

the estate referred to in the sixty-day letter attached

to the petition on file herein, except $5,000 in cash;

and at the time of such distribution, the estate so

distributed to the widow was in value in excess of

the amount, with interest, proposed for assessment

in the sixty-day letter attached to the petition.

That at all times from August 30, 1921, to and in-

cluding February 1, 1927, Lulu Vance Baumgartner

was the duly qualified and acting executrix of the

last will and testament of the decedent.

Now, further, I will say this: That although the

estate has not been closed, it is the practice of our

office not to close them. At the time this decree of

distribution was entered by the court on Dec. 27,

1922, we distributed all of the property we then

knew of.

The purpose of keeping the estate open is, in the

event of further property being found, it is dis-

tributed without further probate proceedings.

Are those facts as stated by me satisfactory ?

Mr. MATHER.—We think so. In other words,

your last remark amounts to the fact that the estate

has no property now, so far as you know ?
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Mr. FOX.—That is right. It is further stipu-

lated between the parties that A. C. Baumgartner

dies on August 1, 1921.

Now, Feb. 12, 1931, the foregoing Stipulation cer-

tified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[29] A true copy.

[Seal] Teste: B. D. GAMBLE,
Clerk, U. vS. Board of Tax Appeals.

21 B. T. A. .

United States Board of Tax Appeals.

DOCKET No. 24,828.

Promulgated December 11, 1930.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

1. Held, following Henry Cappellini et al.,

14 B. T. A. 1269, that petitioner, having invoked

before this Board the aid of Section 316 of the

Revenue Act of 1926, cannot here attack its val-

idity.

2. The whole value of the community prop-

erty of a husband and wife residing in Call-
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fornia should, iiy)()n tlic death of the husband,

be included, for Federal estate tax purposes, in

his gross estate.

3. The allowance of a claim in abatement of

an estate tax by the Commissioner does not

preclude him from reconsidering and making a

redetermination of the tax, provided he does so

within the statutory period prescribed for de-

termination and assessment.

4. Held, that the deficiency in tax asserted

as a liability against the petitioner is not barred

by any statute of limitations and the petitioner

as a transferee is liable therefor.

WALTEE C. FOX, Jr., Esq., for the Petitioner.

FEANK T. HORNER, Esq., J. E. MATHER,
Esq., and H. B. HUNT, Esq., for the Respondent.

The respondent determined a deficiency in estate

tax of $5,297.38 which he proposes for assessment as

a liability against the petitioner as a transferee of

property of the decedent, A. C. Baumgartner.

[30] The numerous issues raised by the peti-

tioner's assignments of error may be grouped into

the following general classifications

:

1. The validity of section 316 of the Revenue Act

of 1926.

2. Is the w^iole value of the community property

to be included in the gross estate %

3. What is the effect of the part allowance on

February 18, 1925, by the respondent of the claim in

abatement filed in behalf of decedent's estate?

4. Is the proposed assessment barred by the stat-

ute of limitations?
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5. Is recovery against the petitioner precluded

hy reason of the fact that she is not the sole trans-

feree or beneficiary?

The case is submitted on the pleadings and stipu-

lations.

FINDINGS OF FACT.

The petitioner is a resident of Oakland, Cal., and

the widow and duly qualified and acting executrix of

the last will and testament of A. C. Baumgartner,

who died August 1, 1921. On April 20, 1922, the pe-

titioner as such executrix filed a Federal estate tax

return and reported therein that one-half of all the

property described in the same was community

property of petitioner, exempt from estate tax, and

that the net estate of the decedent subject to estate

tax was $112,888.38, on which the estate tax $1,-

757.77, was paid.

On March 12, 1923, the respondent notified peti-

tioner in w^riting that a redetermination of tax due

from said estate had been made and that the net es-

tate had been determined by him to have a value of

[31] $294,179.35, inclusive of all of said community

|)roperty, and that an additional tax of $5,509.40 was

assessed against said estate, of which the sum of

$194.02 was assessed by reason of his increasing the

appraised value of said estate and the balance, $5,-

315.38, was assessed by reason of the inclusion as a

part of the net estate of said decedent of said com-

munity property of petitioner.

The petitioner paid the $194.02, but in behalf of

said estate filed a claim in abatement against said

assessment in the sum of $5,325.38 upon the ground
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that the comTnunity propei-ty of the petitioner was

not subject to Federal estate tax.

On February 18, 1925, the claim in abatement to

the amount of $5,297.)>8 was allowed. The rejected

portion was j)aid on March 30, 1925.

Under and by virtue of decedent's will, one James

Vance received a legacy in the sunv of $5,000, the

yjetitioner as a legatee and devisee receiving the resi-

due of the assets of the decedent's estate, the value

of which distributed to her on December 27, 1922,

was in excess of the amount, with interest, proposed

for assessment as a liability against the petitioner.

All known assets of decedent's estate were dis-

tributed as stated and none have since been shown to

exist, though the estate is kept open so that in the

event further property is found it might be dis-

tributed without further probate proceedings.

[32] All the facts essential to a full, fair and

final determination of the estate tax liability

under the Revenue Act of 1918 of said estate, or

said executrix and petitioner, were before the re-

spondent prior to and at the time he allowed said

claim in abatement, and prior to the receipt of the

letter mailed January 14, 1927, petitioner had no

notice of respondent's intention to change his prior

ruling upon said claim in abatement and make the

proposed assessment against her as a transferee

of property of decedent.

OPINION.

SEAWELL.—The issues are considered in the

order heretofore stated.
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1. The petitioner raises the question of the con-

stitutionality of section 316 of the Revenue Act of

1926, which section Is substantially the same in form

and purpose as section 280 of the same Act, both

sections providing means for the enforcement of

liabilities of "transferees." We have repeatedly

held that where a petitioner appeals to this Board

under section 280 the validity of said section may
not be questioned in such proceeding. Henry Cap-

pellini et al., 14 B. T. A. 1269, and subsequent ap-

proving decisions. We hold the same ruling is

applicable to said section 316. Phillips vs. Com-

missioner, 42 Fed. (2d) 177, certiorari granted, Oc-

tober 20, 1930, and Routzahn vs. Tyroler, 36 Fed.

(2d) 208, certiorari denied, 281 U. S. 734.

2. Although the petitioner questions the correct-

ness of the respondent's action in including the

whole value of the community property [33] in

the decedent's gross estate, she concedes the deci-

sions of this Board are against her contention and

there is therefore no necessity for any discussion of

the subject. See Talcott vs. United States, 23 Fed.

(2d) 897, certiorari denied, 277 U. S. 604, and Hen-

shaw et al. vs. Commissioner, 31 Fed. (2d) 946,

affirming 12 B. T. A. 1441.

3. On February 18, 1925, the respondent allowed,

in part, the claim for abatement filed by the peti-

tioner as executrix and her insistence in effect is

that such decision or allowance is final and cannot

be reconsidered and reopened by the respondent.

Such contention is not sound. There is no evidence

that any final closing agreement under any of the
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Revenue Acts was entered into between the peti-

tioner as executrix or otherwise and the respondent,

in the absence of which we are of the opinion that

the respondent was not estopped from reopening

the case and making a redetermination of the es-

tate tax within the statutory period. Frances

Plumer Mcllhenny et al. vs. Commissioner, 39 Fed.

(2d) 356, and authorities therein cited; Eleanor

Jane Zeile, Executrix, 20 B. T. A. 1039. See also

James Couzens, 11 B. T. A. 1040.

4. The decedent died August 1, 1921, and the tax

on his estate was due August 1, 1922. Section 406

of the Revenue Act of 1918. Four years were al-

lowed for the assessment of additional taxes, or un-

til August 1, 1926. Section 1322 of the Revenue

Act of 1921. The assessment of tax against the de-

cedent's estate was timely made on March 12, 1923.

The period for assessment against the decedent's

estate or the executrix [34] thereof did not ex-

pire, however, until after the passage of the Reve-

nue Act of February 26, 1926. The assessment

would, therefore, fall within the retroactive provi-

sions of section 311 of that Act.

Assessment and collection against the executrix

or the estate of decedent not being barred before the

Revenue Act of 1926 was passed, this proceeding

against the transferee petitioner is not barred.

Such being the case, section 316 (b) (1) of said Act

contains the applicable limitation in reference to

assessment of the liability of the transferee peti-

tioner, which is ''within one year after the expira-

tion of the period of limitation for assessment
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against the executor or donor." The expiration

date against the executrix (estate) was August 1,

1926. The letter of respondent notifying petitioner

of the proposed assessment against her as transferee

was mailed January 14, 1927, within one year from

the expiration date against the executrix of the de-

cedent 's estate. See Louis Costanzo et al., 16 B.

T. A. 1294; David T. Long, 17 B. T. A. 584; and

W. O. Menger et al., 17 B. T. A. 998. The deficiency

in estate tax proposed to be assessed in the amount

of $5,297.38 as a liability against the petitioner as

a transferee is the amount to which extent an assess-

ment made March 12, 1923, against the decedent's

estate, was on February 18, 1923, abated and can-

celed—following the filing by the executrix of a

claim in abatement—on the idea that only one-half

of the community property of the decedent and his

wife was upon his death subject to estate tax under

the Revenue Act of 1918.

[35] It is argued in behalf of the petitioner that

after such abatement of estate tax, there being no

outstanding assessment against the decedent's estate

or its executrix, respondent could not legally pro-

ceed against the petitioner as a transferee before

exhausting his remedies against the estate or execu-

trix and that in this instance such was not done.

It is shown by the evidence that all known assets

of the decedent's estate were distributed December

27, 1922, the petitioner herein receiving all except

a legacy of $5,000. The value of what she received

was in excess of the amount of tax and interest pro-

posed to be assessed against her as a transferee.
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At the hearing on May 23, 1930, it was stipulated

that there were no known additional assets.

In the circumstances of the case it was not, in

our opinion, necessary to again make an assessment

of the tax against the executrix of the estate before

proceeding against the petitioner as a transferee,

^i'he entire known estate was distributed but not

closed, being held open to receive further property

if any found, but none appears to have been found

after a period of more than seven years. In Angier

Corporation, 17 B. T. A. 1376, we held

:

* * * It is not necessary that the respond-

ent assess the tax against the transferor before

proceeding against the transferee. Woodley

Petroleum Co. et al., 16 B. T. A. 253. It is

sufficient if he proceeds against the transferee

within the period provided by the statute there-

for.

[36] 5. Recovery against the petitioner is not

precluded by reason of the fact that she is not the

sole transferee. The evidence shows she received

assets of a value in excess of the tax and interest

asserted against her and under the law as we view

it and have so decided, there is no need to prorate

the liability or proceed against the other transferee.

See W. O. Menger et al., supra.

We have cited the sections of the Reveiuie Acts

which in our opinion are applicable in the instant

case and also decisions of this Board which are con-

trolling and for that reason have not deemed it

necessary to discuss in detail every section of the

revenue laws cited and the decisions relied on in
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behalf of petitioner, where such appeared to us

inapplicable. We will state, however, that to sus-

tain the plea of the bar of the statute of limitations

it is insisted in behalf of the petitioner that the

three-year limitation for assessment provided in sec-

tion 310 (a) of the Revenue Act of 1926 is applica-

ble in the instant case. With such contention we do

not agree.

Section 318 (a) of the Revenue Act of 1926 ex-

pressly iDrovides that in the case of a deficiency in

estate tax imposed by the Revenue Act of 1918, or

by such Act as amended, the period of limitation

prescribed in section 1109 of the Revenue Act of

1926 shall be applied in lieu of the period prescribed

in subdivision (a) of section 310; in other words,

the four-year instead of the three-year period should

be applied and when so applied, it will be seen that

the respondent's letter notifying petitioner of her

liability as transferee was mailed, as we have here-

tofore indicated, in due time.

[37] We are of the opinion that the proposed

assessment of the amount of deficiency in estate tax

as a liability against the petitioner as a transferee

of property of the decedent is not barred and that

the petitioner is liable for the same.

Judgment will be entered for the respondent.

Now, Feb. 12, 1931, the foregoing Findings of

Fact and Opinion certified from the record as a

true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.
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[38] United States Board of Tax Appeals,

Washington.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

Pursuant to the Board's findings of fact and opin-

ion, promulgated December 11, 1930, it is OR-
DERED and DECIDED: That the liability of the

petitioner at law or in equity under the provisions

of Section 280 of the Revenue Act of 1926 as a trans-

feree in respect of the estate tax of A. C. Baum-
gartner is $5,297.38, together with interest thereon

as provided by law.

Entered Dec. 13, 1930.

(Signed) H. F. SEAWELL,
Member, United States Board of Tax Appeals.

A true copy.

[Seal] Teste: B. D. GAJMBLE,

Clerk U. S. Board of Tax Appeals.

MVW.

Now, Feb. 12, 1931, the foregoing Decision cer-

tified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.
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[39] Filed Dec. 19, 1930. United States Board

of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

MOTION OF PETITIONER THAT DIVISION
DECISION RENDERED HEREIN DE-
CEMBER 11, 1930, BE REVIEWED BY
THE ENTIRE BOARD.

Now comes the petitioner above named and moves

that the decision rendered by a division of this

Board in the above-entitled proceeding on Decem-

ber 11, 1930, be reviewed by the entire Board and,

as grounds of this motion, specifies the following:

That said decision errs in holding:

(1) That the Commissioner was excused from

exhausting his remedies against the transferor be-

fore proceeding against the transferee;

(2) That the Commissioner of Internal Revenue
is not bound by the factual determination by his

predecessor on February 18, 1925, at which time

a claim in abatement was allowed releasing and
extinguishing the tax liability of said estate;
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(3) That the extinguishment of the liability of

said estate did not likewise extinguish the lialjility

of the transferee;

(4) That this ijroceeding against the transferee

is not barred by the limitation contained in Section

316 of the Act of 1926; and

[40] (5) In not upholding the contentions of

the petitioner as set forth in the brief on file herein.

Petitioner moves that the above-entitled motion

be granted and that petitioner be afforded an op-

portunity to orally or in writing present additional

argument in support of this motion and of her

appeal.

WALTER FOX, Jr.,

(WALTER C. FOX, Jr.),

1232 Merchants Exchange Building,

San Francisco, California,

Attorney for Petitioner,

Now, Feb. 12, 1931, the foregoing Motion certified

from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[41] United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.
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ORDER.
Petitioner having filed a motion that the division

decision in the above-entitled proceeding be revewed

by the entire Board and having filed a brief in sup-

port of said motion, after consideration of said

motion and brief, it is

ORDERED : That said motion be and the same

is hereby denied.

(Signed) LOGAN MORRIS,
Chairman.

Dated, Washington, D. C, December 23, 1930.

A true copy.

[Seal] Teste: B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.

Now, Feb. 12, 1931, the foregoing Order certified

from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.

[42] Filed Jan. 12, 1931. U. S. Board of Tax

Appeals.

Before the United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.
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PETITION FOR THE REVIEW OF DECISION
OF THE UNITED STATES BOARD OF
TAX APPEALS.

Now comes the above-named petitioner in the

above-entitled proceeding before the United States

Board of Tax Appeals, and as petitioner and ap-

pellant herein respectfully prays for a review of the

decision of said United States Board of Tax Ap-

peals by the United States Circuit Court of Appeals

for the Ninth Circuit, and hereby appeals from said

decision of said Board of Tax Appeals to said Cir-

cuit Court of Appeals.

I.

NATURE OF THE CONTROVERSY.

The questions before said United States Board

of Tax Appeals for decision in the above-entitled

proceeding involved, first, the right of the United

States to proceed directly against a distributee of

a part of the property of an estate of the decedent

for a tax claimed to be due from the estate, when,

at the [43] time the proceeding was conmienced,

there was no liability of the estate for such tax,

and furthermore, mider the applicable statute there

was no liability at law or in equity of the distributee

or transferee for such tax, and, second, whether the

estate could be enlarged for purposes of tax

so as to include the wife's share of the conmiunity

property under the laws of the State of California.

The United States Board of Tax Appeals by a one-

member decision refused to pass upon any consti-
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tiitional questions involved in the foregoing, and

answered the other questions in favor of the United

States.

It is the contention of the petitioner that said

decision of the United States Board of Tax Appeals

was WTong for each of the following reasons

:

1. At all times up to and including the date this

proceeding was commenced against the petitioner

as transferee, the estate of A. C. Baumgartner was

open for further administration, and the record

herein shows without contradiction that had the

United States proceeded against said estate, it could

have collected any additional tax rightly imposed.

2. Under the Revenue Act of 1918, there w^as no

liability for such tax of a distributee or transferee

of the estate of a decedent, other than such as may
have arisen from a lien or charge upon property

distributed thereby, which lien was enforceable by

a timely proceeding in equity. No such proceeding

was ever commenced b}' the United States in con-

formity with said Title TV of said Act, and any

such proceeding was barred long prior to the com-

mencement of this proceeding against the transferee.

[44] 3. Section 316 of the Act of 1926, under which

this proceeding was initiated against the petitioner

as transferee, distinctly provides that the section

is wholly procedural to enforce a liability of a trans-

feree at law or in equity existing by virtue of some

other provision of law, and there was no such lia-

bilit}^ of the petitioner on January 27, 1927, or at

any other time.

4. Section 316 provides that the liability of a

transferee may be enforced against a transferee
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for a period of three years after the tax became due,

except that in the case of taxes under prior acts,

where the v'l^hi of assessment against an estate has

'expired, an additional year is added, which con-

forms the limitation therein with that contained

in Section 1109 of the Act of 1926, or four

years. The period of limitation for the com-

mencement of this action, therefore, assuming the

validity of Section 316, expired on August 1, 1926,

or several months before the proceeding was actually

commenced, and in consequence, it is barred by said

limitation.

5. Although said Board of Tax Appeals refused

to pass upon constitutional questions, it is the posi-

tion of the petitioner that in so far as Section 316 is

given a retroactive application, so as to fasten a

liability upon the petitioner additional to that exist-

ing under Title IV of the Revenue Act of 1918, or

to fasten a liability for a tax claimed to be due from

said estate upon petitioner when the liability of the

estate was unenforceable and extingaiished, it de-

prives the petitioner of property without due

process of law, and denies her the equal protection

of the law, contrary to the Fifth Amendment of

the Constitution of the United [45] States, and

furthermore constitutes a direct tax upon property

without apportionment.

6. That the wife's share of the community prop-

erty is not subject to inclusion in the estate of the

husband for purposes of said tax.
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II.

FACTS.

All of the facts at the hearing before the United

States Board of Tax Appeals were admitted by an-

swer or b}^ stipulation as follows:

A. C. Baumgartner, the decedent, died August 1,

1921, during the effective period of Title IV of the

Act of 1918. During the marriage and marital com-

munity existing between the decedent and the peti-

tioner, certain property was acquired otherwise

than by gift, bequest, devise or descent, all of which,

under the laws of California, was the marital prop-

erty of said decedent and his wife and community

property. On April 20, 1922, an estate tax return

was duly prepared in accordance with the Revenue

Act of 1918 and filed with the Collector of Internal

Revenue at San Francisco. In said return all of

the community property was enumerated and listed,

together with a statement of the value of each por-

tion thereof, and one-half of the value of said com-

munity property was taken as the basis for the cal-

culation of the tax shown to be due thereon, which

was promptly paid at the time and in the manner

set forth in said Act.

[46] On December 27, 1922, all of the then

known estate of said decedent was distributed un-

der a decree of the Superior Court of the State of

California.

On March 12, 1923, the Commissioner of In-

ternal Revenue, acting under said Title IV, as-

sessed against said estate an additional tax in the

sum of $5,519.40, of which siun $5,297.38 Avas based
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upon the inclusion of the wife's share of the com-

munity property in said estate for purposes of

taxation, and the remainder thereof was based

upon an increase in the vahie assigned to specific

items of property. Thereafter a claim in abate-

ment was filed with respect of $5,325.38, based upon

the erroneous inclusion of the wife's share of the

community property in said estate for tax pur-

poses, and the balance, $194.02, was promptly paid

by the estate. On February 18, 1925, said claim

in abatement, in the amount of $5,297.38, was al-

lowed and the assessment 2^^^^ tanto extinguished,

in accordance with the finding of the Commissioner

of Internal Revenue that the wife's share of said

community property was not subject to tax as a

part of said estate, and the balance of said claim,

$28, was disallowed, and subsequently paid by the

estate.

Thereafter no proceedings were ever taken or

had by the United States to collect any other or

further estate tax from said estate or the executrix

thereof.

On January 14, 1927, the Conmiissioner of In-

ternal Revenue proposed an assessment in the sum

of $5,297.38 against the petitioner as transferee of

property of the estate of said decedent, and in ac-

cordance with the requirements of Section 316 of

the [47] Revenue Act of 1926 mailed to peti-

tioner under said date a so-called 60-day letter, in

which said Commissioner of Internal Revenue de-

clared that the wife's share of the community prop-

erty is taxable under the Act of 1918 as a part of
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the estate of said decedent, and demanded that she

assent to the assessment of said tax against her

personally, or that she take proceedings in ac-

cordance with said Section 316 for an appeal from

said proposed assessment to said Board of Tax
Appeals, which said petitioner accordingly did.

With the exception of a bequest of $5,000, all of

the estate of the decedent subject to his testa-

mentary disposition was willed and bequeathed to

the petitioner herein.

III.

ASSIGNMENTS OF ERROR.

The United States Board of Tax Appeals erred

in its decision herein in each of the following re-

spects and for each of the following reasons, viz.,

by upholding and sustaining the imposition of an

estate tax under Title IV of the Revenue Act of

1918 upon the petitioner as transferee, in that:

1. All estate tax, which ever became due from

the estate of A. C. Baumgartner, Deceased, under

said title, was paid by said estate, and all assess-

ments of tax under said title against said estate

were satistied and extinguished either by abate-

ment duly allowed or by pajnnent thereof.

2. On September 18, 1925, the predecessor of

the respondent herein duly made a factual de-

termination that no further tax was due from said

estate under said title, and said determination is

[48] binding upon the said respondent.

3. Prior to the commencement of this proceed-

ing, the assessment and/or collection of further
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tax under said title from said estate was barred by

the provisions of Section 1322 of the Revenue Act

of 1921, and Section 1109 of the Revenue Act of

1926, and by reason of such bar, all and every lia-

bility of said estate was extinguished, as provided

for by Section 1106 of the Act of 1926.

4. Respondent, prior to the commencement of

this proceeding, did not first exhaust his remedies

or seek to collect the tax claimed herein to be due

from said estate, although said estate was at said

time open for further administration, and the exec-

utrix thereof acting as such, which is a condition

precedent to the maintenance of this proceeding.

5. Section 316 of the Revenue Act of 1926 is not

retroactive in its operation nor susceptible of sucb

construction, so as to impose a liability upon iDeti-

tioner theretofore barred by limitations and/or ex-

tinguished by statute.

6. Section. 316 of said Act of 1926, in so far as

the same is construed to be retroactive in its opera-

tion, is arbitrary, unreasonable and discriminatory,

and denies petitioner due process and the equal

protection of law, and deprives petitioner of prop-

erty without due process of law, all contrary to the

provisions of the Fifth Amendment of the Consti-

tution of the United States.

7. Said Section 316, in so far as the same pur-

ports to create against or fasten upon petitioner a

liability for tax claimed to be due from said estate,

denies petitioner due process [49] and the equal

protection of law, all contrary to the provisions of

said Fifth iVmendment.
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8. Said Section 316, in so far as it puri)orts to

create against or fasten upon petitioner a liability

for a tax claimed, to be due from or by reason of

said estate or the death of said decedent, is a direct

tax upon the property of petitioner, and violative

of subdivision 4 of Section 9 of Article I of the

Constitution of the United States for want of ap-

portionment as therein required.

9. This proceeding is barred by the limitation

contained in said Section 316, and especially by

subdivisions (a) and (b) (1) thereof.

10. The wife's share of the community property

and marital community existing between petitioner

and A. C. Baumgartner until the time of his death,

is not a part of or subject to said tax as a part of

the estate of said A. C. Baumgartner, deceased.

WHEREFORE, petitioner and appellant re-

spectfully prays for a review of said decision of

said United States Board of Tax Appeals by the

United States Circuit Court of Appeals for the

Ninth Circuit, and that upon said review, said Cir-

cuit Court of Appeals for the Ninth Circuit will

reverse said decision of said United States Board

of Tax Appeals.

Dated: December 24, 1930.

Respectfully submitted,

WALTER C. FOX, Jr.,

Attorney for Petitioner and Appellant.
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[50] State of California,

City and County of San Francisco,—ss.

Walter C. Fox, Jr., being first duly sworn, de-

poses and says:

That lie is the attorney for the petitioner and

appellant above named; that he has read or had

the foregoing petition read to him, and is familiar

with the statements therein contained, and that the

facts therein stated are true, except as to those

facts stated to be upon information and belief,

and that as to those facts he believes them to be

true.

WALTER C. FOX, Jr.

Subscribed and sworn to before me this 24th day

of December, 1930.

[Notarial Seal] M. V. COLLINS,
Notary Public in and for the City and County of

San Francisco, State of California.

[51] Filed Jan. 12, 1931. U. S. Board of Tax

Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

THE COMMISSIONER OF INTERNAL REVE-
NUE,

Respondent.
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NOTICE OF APPEAL.

To C. M. Charest, General Counsel, Bureau of In-

ternal Revenue.

Notice is hereby given that in the above-entitled

cause there is being filed to-day with the Board of

Tax Appeals a petition for review by the United

States Circuit Court of Appeals for the 9th Cir-

cuit and a praecipe for the preparation of the

record on appeal.

WALTER C. FOX, Jr.,

Attorney for Petitioner and Appellant.

January 12, 1931.

Service of copies of the foregoing notice and the

said petition for review and praecipe, acknowl-

edged.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

Now, Feb. 12, 1931, the foregoing Petition for

Review and Notice of Filing certified from the

record as a true copy.

(Signed) C. M. CHAREST.

[52] Filed Jan. 12, 1931. U. S. Board of Tax

Appeals.
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Before the United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the United States Board of Tax

Appeals, Washington, District of Columbia:

Sir: Please prepare and transmit to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, California, in

accordance with Rule 38 of said Circuit Court of

Appeals as the record in the above-entitled cause

duly certified copies of the following entries, rec-

ords, documents and other papers:

1. Docket entries of all proceedings before the

above-named United States Board of Tax Apx^eals;

2. Petition filed with said United States Board

of Tax Appeals;

3. Answer to said petition;

4. StijDulation as to the facts in the case;

5. Findings of fact, opinion and decision, in-

cluding motion for review by entire Board and

order of denial thereof, of said United States Board

of Tax Appeals;



58 Lnln Vance Baumgartner vs.

6. Petition for review by the United States Cir-

cuit Court [53] of Appeals for the Ninth Cir-

cuit;

7. This praecipe.

Dated: December 24, 1930.

WALTER C. FOX, Jr.,

Attorney for Petitioner and Appellant.

Now, Feb. 12, 1931, the foregoing Praecipe certi-

fied from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[Endorsed]: No. 6379. United States Circuit

Court of Appeals for the Ninth Circuit. Lulu

Vance Baumgartner, Petitioner, vs. Commissioner

of Internal Revenue, Respondent. Transcript of

Record. Upon Petition to Review an Order of the

United States Board of Tax Appeals.

Filed February 17, 1931.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.


